INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

SHASHI, INC.,
Civil Action No.: 7:05cv00016
Plaintiff,

V. MEMORANDUM OPINION

RAMADA WORLDWIDE, INC., d/b/a
RAMADA FRANCHISE SYSTEMS,
INC. By: Samue G. Wilson
United States District Judge

Defendant.
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Pantiff Shashi, Inc. (Shashi) entered into a license agreement with defendant Ramada
Franchise Systems, Inc. (Ramada), in 2002, which granted Shashi the right to operate its guest lodging
facility in Sdem, Virginiaas a Ramadafacility. In December 2004, after Shashi received failing marks
on three separate qudity ingpections, Ramada terminated the agreement. Shashi filed suit in state court,
seeking an injunction ordering Ramada to alow Shashi to continue operating as a Ramada facility.
Invoking this court’s diversity jurisdiction, Ramada removed and countersued Shashi and its sole
shareholders, officers, and directors, Pramod K. Sharmaand Shashi Sharma (“the Sharmas’), who
were guarantors of the license agreement. This matter is before the court on Ramada s motion for
summary judgment. The court finds that no genuine issues of materid fact remain and that Ramadalis
entitled to judgment as a matter of law. Accordingly, the court grants Ramada' s motion for summary

judgment and awards Rameada liquidated damages plus interest, damages for recurring fees plus

1t is undisputed, for diversity purposes, that Shashi is an Ohio corporation with its principa
place of businessin Virginia, that the Sharmas are citizens of Virginia, and that Ramadais a Dlavare
corporation with its principa place of businessin New Jersey.



interest, injunctive relief, and attorney’ s fees and costs.
l.

In April 2002, Shashi entered into a license agreement with Ramada Franchise Systems, Inc.
The agreement obligated Shashi to operate its existing guest lodging facility in Sdem, Virginiaasa
Ramada facility for fifteen years. The parties agreed that New Jersey law governed the agreement.
The agreement permitted Shashi to use Ramada's marks and required Shashi to make certain
renovations in order to meet Ramadd s * System Standards,” “Approved Plans,” and “Punch Ligts.”
The agreement aso required Shashi to achieve scores at a certain level during Ramada s periodic
quaity inspections and to pay Ramadaroyaties and “recurring fees” In the agreement, Ramada
retained the right to terminate the agreement with notice in the event that Shashi failed to make required
monetary payments, failed to cure any default within thirty days of notice from Ramada, or received
two or more notices of default within any one-year period. In the event of termination, Shashi agreed
to remove dl indiciaof Ramada affiliation from its facility. Shashi dso agreed to pay liquidated
damages within 30 days of atermination, to pay attorney’ s fees and costs should Ramada file suit to
enforce the agreement or to collect any monetary sums due, and to pay interest at arate of 1.5% per
month on any past-due sums owed under the license agreement..

It is uncontested that Ramada conducted qudity inspections on February 11, 2003, March 23,

?Because this suit was filed in Virginia, Virginia s choice of law rules gpply. See Klaxon Co. v.
Stentor Elec. Mfg. Co., 313 U.S. 487, 496-97 (1941). Under Virginialaw, achoice of law clauseis
enforceable so long as it does not contravene public policy. See Tatev. Hain, 25 S.E.2d 321, 324
(1943). Becausethe choice of law clause at hand in no way contravenes the public policy of Virginia, it
is enforceable, meaning New Jersey law appliesto issues of contract interpretation.




2004, and on October 19, 2004. The parties aso agree that Ramada s inspectors assigned the Shashi
facility afailing score on each of these ingoections. The Shashi facility only faled the “food and
beverage facility” portion of the February 11, 2003, ingpection. In order for the hotel portion of the
facility to pass the March and October exams, it needed to achieve scores of 400 and 435,
respectively; however, it received failing scores of 271 and 339, failing the inspections by 129 and 96
points. Having dready informed Shashi that failure of the October ingpection would result in
termination of the license agreement, on December 28, 2004, Ramada informed Shashi thet it was
exercigng its right to terminate the agreement due to excessve defaults and demanded, among other
things, that Shashi dissociate its facility from Ramada by removing dl Ramadatrademarks. Asa
consequence of the termination, Ramada removed the Shashi facility from its centra reservation system,
meaning that Ramada was no longer referring potentia guests to the facility.

Upon receipt of Ramada s notice, Shashi filed suit in the Circuit Court for the City of Roanoke,
seeking atemporary injunction that would require Ramada to alow Shashi to continue operating a
Ramada and to reingtate the Shashi facility into the centrd reservation sysem. Ramada then removed
to this court and filed a counterclaim againgt Shashi and the Sharmas, as guarantors of the license
agreement, seeking an injunction requiring Shashi to remove dl indicia of Ramada afiliation, liquidated
damages of $103,000 plus interest, damages to cover $14,966.84 in past-due recurring fees plus
interest, attorneys fees and costs, and a post-termination accounting.

After aJanuary 26, 2005, hearing on the matter, the court granted Ramada s motion for a
preliminary injunction, and Shashi has stipulated to the conversion of the preliminary injunction into a

permanent injunction, leaving only the issue of damages and attorney’ sfees and costs. On August 5,



2005, the court conducted a hearing on Ramada s motion for summary judgment, a which Shashi
clamed that genuine issues of materid fact remain, including the question of whether Ramada's
ingpectors should have assigned failing scores to the Shashi facility. Shashi chalenged deductions of 40
points for falure to complete “Punch Lig” itemsin the March ingpection report and 20 points for guest
complaints in the October ingpection report, claming that Ramada had waived the * Punch List”
requirements and that ingpectors had unfairly deducted points for complaints related to Ramada
generdly and not the Shashi fadility specificaly.

.

The court finds that there are no remaining genuine issues of materid fact and that Ramadais
entitled to judgment as a matter of law. See Fed. R. Civ. P. 56(e). Shashi clamsthat the validity of the
ingpection scores represents a triable issue of fact; however, even assuming that review of the
ingpection reports would be the province of the finder of fact, Shashi’s claims of scoring error do not
rase anissue of material fact because correction of the scoring errors claimed by Shashi would till
leave the March and October inspection scores well below passing® and consequently would have no
effect on Ramada s right to terminate the license agreement. Shashi does not deny that the license
agreement is vaid and binding, that the Shashi facility falled two ingpections within one year, that the
license agreement entitled Ramada to terminate with notice upon two such breaches, that Ramadadid

provide a notice of termination and did terminate the license agreement, that the license agreement

3Addition of the 40 challenged points to the March inspection would yield a score of 311, while
addition of the 20 challenged points to the October ingpection would yield a score of 359. These
scores would il fall below the passing scores of 400 and 435, respectively, for the two inspections.

4



entitles Ramada to certain recurring fees* that the license agreement entitles Ramada to certain
liquidated damages upon default and termination, that the license agreement requires Shashi to pay
interest on any past-due sums at arate of 1.5% per month, and that the license agreement entitles
Ramadato attorneys feesand codts. Also, the Sharmas do not deny that they executed avaid
guaranty of the license agreement in favor of Ramada, under which they assumed persond liability for
any unmet obligations or unpaid sums. Thus, no materid issues of fact remain, and the court finds thét,
because Shashi and the Sharmas have presented no defenses cgpable of defeating or avoiding the
contractua obligations they have undertaken, Ramadais entitled to judgment as a matter of law.
[11.

Having rendered judgment, the court must impose an gppropriate remedy. The vaid license
agreement cdlsfor liquidated damages of $103,000 plusinterest a 1.5% per month running from
January 28, 2005.° Under New Jersey law,® aliquidated damages clause is enforcesble so long asit is

not unreasonable, and the party chalenging the enforcement of the clause bears the burden of

4Shashi claims that Ramada owes Shashi certain credits for past fees which Shashi paid under
protest. Pramod Sharma mentions such creditsin his affidavit, saying, “In 2004 Shashi contested fees
charged by [Ramada] and paid those fees under protest. Shashi is entitled to a credit for the charges
paid under protest.” However, this cursory dlegation isdl that Shashi or Sharma has offered; neither
has produced additiona evidence to support the existence or magnitude of the credits. Accordingly,
the court finds that Shashi has failed to demondrate a genuine issue of materid fact in relation to the
dleged credits, and the court’ s judgment cannot and will not reflect the gpplication of any such credits.

°See infra Appendix |.

®Virginia s choice of law rules gpply, see supran. 2, under which the law which governs
contract interpretation also governs the vaidity and enforceability of aliquidated damages clause. See
JKC Holding Co. LLC v. Washington Sports Ventures, Inc., 264 F.3d 459, 468 (4th Cir. 2001).
Thus, New Jersey law governsthis liquidated damages clause.

5



demongtrating unreasonableness. See Wasserman's Inc. v. Middletown, 645 A.2d 100, 105-8 (N.J.

1994). Shashi has offered nothing to refute the reasonableness of the liquidated damages clause.
Accordingly, the court awards Ramada $103,000 plusinterest, as called for in the agreement. The
license agreement aso requires payment of recurring fees, and, according to the affidavit of Ramada's
Senior Director of Franchise Adminigtration, Sashi currently owes $14,966.84, which, under the
agreement, is subject to interest at arate of 1.5% per month running from December 28, 2004.” Shashi
does not chdlenge these figures, accordingly, the court grants Ramada additional damagesin the
amount of $14,966.84 plus appropriate interest.

The license agreement dso cdlsfor atorney’ s fees and cogts if Ramadatakes legd action to
enforce the agreement. Under New Jersey law, areasonable attorney’ s fees provision is enforcesble.

See Packard-Bamberger & Co., Inc. v. Callier, 771 A.2d 1194, 1202 (N.J. 2001) (“Although New

Jarsey generdly disfavors the shifting of attorneys fees, a prevailing party can recover those feesif they
are expressly provided for by statute, court rule, or contract.”) (citations omitted). Counsdl for
Ramada hasfiled an affidavit stating that he has charged Ramada $27,432.42 in connection with this
litigation. Shashi has not chalenged this amount and the fees do not gppear unreasonable, so the court
awards Ramada $27,432.42 in attorney’ s fees.

Finally, Ramada seeks appropriate injunctive relief to prevent further use of its name and

trademarks by Shashi or the Sharmas. Shashi has stipulated to the conversion of the court’s

"See infra Appendix |.

8Virginia's choice of law rules gpply, see supran. 2, which dictate that the law governing
contract interpretation aso governs the validity and enforceability of an attorney’ s fees provison. See
R.S. Oglesby Co. v. Bank of New York, 77 S.E. 468, 469-70 (Va. 1913).

6



preliminary injunction into a permanent injunction; therefore, the court grants injunctive relief
accordingly.
V.
For the foregoing reasons, the court grants Ramada' s motion for summary judgment and
awards Ramada liquidated damages plus interest, damages for owed recurring fees plusinterest,
injunctive relief, and attorney’ s fees and cods.

ENTER: This day of August, 2005.

UNITED STATES DISTRICT JUDGE



Appendix |

Calculation of Liquidated Damages
The license agreement cdls for the cdculation of liquidated damages by use of the following formula:
Number of Guest Roomsin Facility x $1,000 + “addendum liquidated damages’ of $1,000. Itis
undisputed that the Shashi facility featured 102 guest rooms, so the totd liquidated damages due under
the license agreement is (102 x $1,000) + $1,000, or $103,000.

Calculation of Additional Damages
The license agreement calls for the payment of recurring fees by the franchisee in the amount of 4% of
gross room revenues accrued during a calendar month plus a“RINA Services Assessment Feg’ for
advertisng, marketing, training, etc. In the affidavit of Kathy Cox, Senior Director of Franchise
Adminigtration for Ramada Worldwide, Inc., Cox stated that Shashi currently owes $14,966.84 in
recurring fees.

Interest
Per the license agreement, Ramada is due interest on the liquidated damages at arate of 1.5% per
month beginning 30 days from the date Shashi recelved the notice of termination, January 28, 2005,
and Ramada is due interest on the damages for recurring fees at arate of 1.5% per month beginning the
day Shashi received the notice of termination, December 28, 2004.
Total Damages

Liquidated damages and damages to cover recurring fees total $117,966.84 ($103,000 + $14,966.84

=$117,966.84). The court awards Ramada damages in this amount plus interest as set out in the



license agreemen.

INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

SHASHI, INC.,
Civil Action No.: 7:05cv00016
Plaintiff,

V. FINAL ORDER

RAMADA WORLDWIDE, INC., d/b/a
RAMADA FRANCHISE SYSTEMS,
INC. By: Samuel G. Wilson
United States District Judge

Defendant.

N N N N N N N N N N NS

In accordance with the memorandum opinion entered this day, it is hereby ORDERED and
ADJUDGED thet the Defendant’ s motion for summary judgement is GRANTED. Thefadlowing is
hereby ORDERED and ADJUDGED:
1)judgment is granted in favor of Ramada and againgt Shashi and the Sharmas in the amount of
$117,966.84 plus interest at a rate of 1.5% per month as set out in the parties’ license agreement;
2)Shashi and the Sharmas shall pay an attorneys' fee of $27,432.42,
3)Shashi and the Sharmas shdl pay taxable codts;
4)Shashi and the Sharmas are hereby permanently enjoined from using Ramada trademarks in any
manner, from posting any sgnage bearing Ramada trademarks, from purchasing advertisng portraying
the Shashi facdility as a Ramada facility, and from holding the Shashi facility out in any other manner asa

Ramada facility or franchisee; and



5)thismatter is hereby STRICKEN from the active docket of the court.

ENTER: This day of August, 2005.

UNITED STATES DISTRICT JUDGE






